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Annex XXX of the Association Agreement outlines EU directives, provisions
of which should be reflected in Georgian legislation and practice within the
timeline set by the agreement. Legal approximation implies not only franspo-
sition of European standards in the national legislation but also implementa-
tion/enforcing them.

EU Labour directives reflect minimal standards of protection of labour rights

which is deteremined by the historical and legal aspects of the EU.

v Directives are not immediately enforceable. They don't have the power
of direct applicability. They require to be fransposed into national legisla-
tion;

v National legislation has to comply with minimum standards defined by
directives; The EU states have the possibility to establish higher and more
powerful standards than prescribed in directives;

v Minimal standards, as a rule, relate to any employee in the private or
public sector;

v EU states have the opportunity to take national practice and specificity
info account, elaborate individual instruments and mechanisms for en-
forcement or liability.

Minimal standards of the EU labour directives are used in all types of labour
relations and labour contracts. This is due to not only the juridical nature of the
directives or/and the practice of their implementation but also this aspect is
outlined in directives.

Conceptudlization and cognition of the above-mentioned is significant with
the view of the implementation of the Association Agreement and effecient
administration of the legal approximation process. Minimal standards of em-
ployees’ protection defined by directives should be applicable to any em-
ployee in Georgia in both private and public labour relations. Legal approxi-
mation in the field of labour law should be equally carried out in both private
and public spheres.

Several examples discussed in the brochure are dedicated to the reflection of
EU directives in the legislation of Georgia regulating labour, namely, the Labor
Code of Georgia and the Georgian Law on Public Service. These examples
are vitally important to assess the tendencies of the implementation of the
Association Agreement and the legal approximation process in the field of
labour law.




Based on provisions of the Association Agreement and the notification
sent to Georgia by the EU, complying with the obligations arisen from XXX
annex of the agreement shall be counted from September 1, 2014. Thus,
the part of the Association Agreement related to the area of labour law is
effective from 2014 on the basis of provisional application.

MATERNITY LEAVE - 92/85 DIRECTIVE

This directive applies to improvement of safety and health conditions at work
for women who are pregnant or have recently given birth or are breastfeed-

ing.

According to Annex XXX of the Association Agreement, Directive 92/85 had
to be implemented in 4 years — in 2018.

The directive represents the tenth individual directive, which is adopted on
the basis of the frame directive 89/391 of safety and health. The framework
directive applies to all sectors of activity whether public or private (industrial,
agricultural, commercial, administrative, service, educational, cultural, leisure,
etfc.).
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‘ PAYMENT OF MATERNITY LEAVE

According to the directive, the maintenance of payment, and/or entittement
to an adequate allowance should be guaranteed for workers having right to
maternity leave.

The allowance shall be deemed adequate if it guarantees income at least
equivalent to that which the employee concerned would receive in the event
of a break in her job activities on grounds connected with her state of health,
subject to any ceiling laid down under national legislation.

WHAT ARE THE PRINCIPLES, QUANTITY OR THE SCHEME OF THE MATERNITY
LEAVE PAYMENT FOR THE EMPLOYEES IN PRIVATE AND PUBLIC SECTORS IN
GEORGIA?

PRIVATE SECTOR '

According to Articles 27-29 of the
Georgian Organic Law - Labour Code
of Georgia:

The length of the maternity leave
(pregnancy, giving birth and child-
care) is 730 calendar days. Only 183
calendar days are paid. In case of
complications with the birth- giving
process or giving birth to twins, 200
calendar days shall be paid.

Maternity leave due to pregnancy,
giving birth and child care is paid from
the state budget of Georgia.

Cash allowance for paid maternity
leave for the period of pregnancy,
childbirth and childcare shall not
exceed 1000 GEL. The same amount
is determined for both 183 and 200
calendar days.

Employers and employees may agree
on extra payment.

PUBLIC SECTOR

According to Article 64 (2) of the
Georgian Law on Public Service:

The length of the maternity leave
(pregnancy, giving birth and child
care) is 730 calendar days. Only 183
calendar days are paid. In case of
difficulties with giving birth or giving
birth to twins, 200 calendar days shall
be paid.

Maternity leave is paid from the bud-
get of the respective public body.

Maternity leave payment for the pub-
lic servant is the amount of the salary
and salary increments determined
for the given class; the public servant
having a military or a special rank, is
paid the money determined for his/
her ranks and years served together
with salary and salary increments
determined for the given class.



The labour code has created
unprecedented practice of legal
regulations: it has defined the fixed
amount of the maternity leave
payment in the law rather than the
payment method/rule. Such an ap-
proach implies restricting the change
of the maternity leave payment
scheme despite the increase of the
salary or the economic develop-
ment of the country. Complexity of
procedures defined fo amend the
organic law of Georgia also needs to
be taken into the account.

Women employeed in the private
sector receive the amount defined
by the law (not exceeding 1000 GEL)
despite the place of employment,
years served, amount of salary, etc.

The Labour Code of Georgia equal-
ized ordinary childbirth (183 days)
with difficult childbirth or twins-birth
(200 days) as it determined the max-
imum amount for both cases - not
more than 1000 GEL.

In private sector, the amount of pay-
ment for the maternity leave is much
less than monthly salary. 183-200
calendar days are approximately

6 months. For 6 months, women re-
ceive only 1000 GEL. Even in case of
maximum minimal payment (e.g. 250
GEL per month) the employee would
receive more salary during 6 months
than it is defined for maternity leave.

The Georgian Law on Public Service
defines the rule of payment of the
maternity leave rather than the
amount of the payment.

Increase of the salary in the public
sector is automatically reflected in
the amount of the maternity leave
payment.

Employed women at the public
service receive almost the same
amount of financial income during
whole maternity leave which they
would receive while working. They
are given not only basic salary but
also salary increments for 183 days or
equivalent to 200 calendar days.

The rule of payment for the maternity
leave defined by the Law on Public
Service takes into account a differ-
entiated approach to ordinary and
problematic childbirth or twin-birth.

The payment amount of the mater-
nity leave in public sector is different
depending on the occupational
position of women, their class rank,
years served, efc.



Provisions of Directive 92/85 on Adequate Allowance of the Maternity Leave
are represented in Georgian Law on Public Service but not in Georgian Labour
Code. It should be emphasized that in both cases the state budget is the gen-
eral source for the payment of maternity leave.

The legal regulation model by Labour Code of Georgia for the payment of
maternity leave contradicts the objectives and protective function of the la-
bour law and is far from moral and ethical values.

The aim is not to equalize with the standards of EU states or even up the re-
muneration of employees in private and public sectors. The goal is to ensure
fair differentiation and follow the principle of proportionality and adequacy.

The norm creates many problems, including the demographic one. Instead
of strengthening the role of women in the society it leads to diminishing it and
increases dependence of women on others. To avoid poverty, the employee
is forced to terminate the maternity leave, leave the new-born baby and
return to labour relations.

Women employed in the public sector enjoy minimal European standards of
the directive. Women employed in the private sector can not benefit from the
minimal standards of the directive. Such practice of equal treatment violates
the objectives of the Association Agreement and principle of legal approxi-
mation.

@ ANTE-NATAL EXAMINATIONS

According to the directive, pregnant women shall be entitled to time off, with-
out loss of pay, to attend ante-natal examinations, if such examinations have
to take place during working hours.

P e

According to Article 64 (5) of the Ger-
gian Law on Public Service, “Public
servants attending ante-natal exam-
inations during working hours because
of pregnancy shall be deemed to be
respected without loss of pay in case
of submission of documents confirm-

ing the examination™.

Labour Code of Georgia does not
reflect the above-mentioned norm



ORGANISATION OF WORKING TIME —
2003/88 DIRECTIVE

XXX annex of the Association Agreement determines that directive 2003/88
concerning the Certain Aspects of the Organisation of Working Time shall be

implemented in 6 years —in 2020 .

The Directive applies to labour relations in both public and private sectors.

WORKING HOURS

The Directive defines the weekly working time with the view of healthcare
and security provision of employees. The average working time for each sev-
en-day period, including, overtime, should not exceed 48 hours.

_*

According to Article 14 of the
Georgian Labour Code, daily and
weekly working times do not exeed
8 and 40 hours, respectively. How-
ever, according to Arficle 17, work
shall be deemed overtime for adults
when an employee works during the
period exceeding 40 hours a week.
The Code does not specify the upper
limit of the duration of the weekly
working time in accordance with the
directive, including overtime hours
which constitutes the legal basis for
unlimited work in practice. In other
words, employers are equipped with
the power which can lead to abuse
of employees’ rights.

Georgan Law on Public Service
reflects the requirement of the
directive. According to Article 61
(3), “Weekly duration of the working

time, including, overtime, should not
exceed 48 hours.”



REST TIME

According to the directive, every worker is entitled to a minimum uninterrupt-
ed rest period of 24 hours for each seven-day period.

_*

Georgian Labour Code does not reg- Georgian Law on Public Service

ulate the issue of uninterrupted one- estabilishes the higher standard than
day rest fime during the week. Act- required by the direcitive. According
ulally, employees have no legal right to Arficle 60 (2) “5-day working week
to even rest for one day a week. Ac- has been established for the public
cording to the Labour Code, all seven servants”. i.e. the remaining 48 hours
days a week are considered working (two days) are deemed to be uninter-
days. Within the framework of private rupted rest time.

labour relations and labour contracts,
using the right of rest depends on the
good will of the employer.




PART-TIME WORK —97/81DIRECTIVE

The obligations arisen from XXX annex of the Association Agreement, related
to Council Directive 97/81/EC of 15 December 1997concerning the Frame-
work Agreement on part-time work concluded by UNICE, CEEP and the ETUC,
had to been implemented in 4 years — in 2018.

The directive emphasizes the importance of part-time work in modern labour
relations, facilitates access to part-time work for men and women and gives
them equal opportunity in order to prepare for retirement, reconcile profes-
sional and family life and take up education and training opportunities to im-
prove skills and career opportunities for the mutual benefit of employers and
workers in a manner which would assist the development of enterprises.

Discrimination against part-time workers is prohibited. With respect to employ-
ment conditions, part-time workers shall not be treated in a less favourable
manner than comparable full-time workers solely because they work part
time. Where appropriate, the principle of pro-rata temporis shall apply.

As far as possible, employers should give consideration to such issues as: re-
quests by employees to transfer from full-time to part-time work; requests by
employees to transfer from part-time to full-fime work or increase their working
time; timely provision of information on the given opportunities, etc.

?—

Georgian Labour Code is not familiar Georgian Law on Public Service reg-
with the concept of part-time work. ulates the aspects of part-time work.
The issue is not regulated. According fo Article 61(4), “Taking info

consideration the health conditon, a
public servant has the right to do part-
time work while bringing up a child
under the age of one year and during
pregnancy”.
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SUMMARY

Examples mentioned above reveal the challenges and unenviable trends in
the process of implementation of the Association Agreement, namely, those
disregarding the principles of legal approximation and requairements of di-
rectives. Minimal standards of protection defined by directives apply to all
employees despite the field and nature of activities. The Association Agree-
ment could not be deemed implemented until provisions of directives are
reflected only in the Georgian Law on Public Service rather than in Georgian
Labour Code. Such fulfillment is of discriminatory nature.

The aim of the Association Agreement is o establish decent work, prohibit dis-
crimination, encourage social progress, which equally applies to employees
in the private and public sectors of Georgia.
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